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BOOK REVIEWS 

Taft Papers on the League of Nations. Edited by Theodore Marburg and 
Horace E. Flack. New York, The Macmillan Co., 1920. pp. xx, 340. 

Former President Taft, through his speeches, letters, and published articles, 
collected here, rendered a peculiar service in crystallizing public sentiment on 
the League of Nations. This was all the greater because he did not speak from 
a partisan standpoint and because he did his part in endeavoring to keep the 
great question away from political controversies. Even one who cannot agree 
with all his conclusions cannot fail to note that all his labors were in the direction 
of clarifying the new issue and bringing about a compromise of differences in 
the interest of world-wide peace. For this purpose he labored in season and 
out of season. His comments, his pleas, and his criticisms all tended to popular- 
ize the great question and to bring it within the understanding of the masses of 
the American people. That a final adjustment of the matter was not reached and 
that no compromise of extreme differences was arrived at, was a great world 
misfortune from which many countries are suffering at the present day. 

Personally, I have thought that Mr. Taft's suggested reservation on Article X, 
which I offered in the Senate as a compromise, was the best solution of the 
differences arising over that article. It read as follows : 

"The United States declines to assume any legal or binding obligation to pre- 
serve the territorial integrity or political independence of any other country under 
the provisions of Article X or to employ the military or naval forces of the 
United States under any article of the treaty for any purpose ; but the Congress, 
which under the Constitution has the sole power in the premises, will consider 
and decide what moral obligation if any, under the circumstances of any particu- 
lar case, when it arises, should move the United States in the interest of world 
peace and justice to take action therein and will provide accordingly." 

That reservation expresses what has later developed to be the attitude taken 
by members of the existing League of Nations. If it could have been developed 
by the Senate as a compromise measure it would have removed all reasonable 
fears and paved the way for the United States to enter the League. 

Gilbert M. Hitchcock 
United States Senate. 



Outlines of Historical Jurisprudence. Vol. I. Introduction and Tribal LaniK 
By Paul Vinogradoff. New York, Oxford University Press, 1920. pp. ix, 428. 

Vinogradoff needs no introduction. For years he has stood at the top of his 
profession, admired alike for his voluminous knowledge and his sound and 
dexterous exposition. And now, in the ripeness of his powers, he undertakes 
what he characterizes as a most complicated task. 

"In the course of my legal and historical studies one great problem has presented 
itself over and over again— the problem of the relation between conditions and 
efforts, between aims and fate. It is in the sphere of law that this problem 
assumes its most definite aspect. Law, both customary and enacted is intended 
to be a direction of conduct, but its actual application is a compromise between 
intentions and circumstances. 

It is plain that, for the solution of this broad life-problem, historians and lawyers 
ought to be in collaboration. But they are not. 
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"Historians have not yet come to realize that private law may be more important 
for social development than constitutional arrangements. And as for lawyers, 
they often have to be content with the stereotyped statements of more or less 
antiquated textbooks. There is nothing for it but to step into the breach in the 
hope of reopening the discussion." 

When you have an author like Vinogradoff there is nothing for it but to let 
him tell his own story, and the reviewer should aim in the main simply to abstract 
that story in such manner as to suggest a full reading. The long Introduction 
to the series whose first volume is before us contains salient contentions, to the 
establishment of which all that follows is designed to contribute. The author 
begins by considering the relation between law and the sciences. Logic is 
indispensable to the lawyer, but law breaks through any logical straitjacket and 
escapes. Materials are "instinct with vital problems and issues. Utility, public 
interest, morality, justice, are constantly claiming their share in the thoughts of 
the lawyer, while logic provides him with a solid framework for his reasoning." 
Logic is, in brief, a means and not an end ; a method and not the whole content. 

These generalizations, and others throughout the book, have the advantage 
of copious support by cases ; there is nothing a priori about them. Similarly in 
the treatment of the relation of law and psychology, in which much is said of 
criminal law, the author quietly sets aside the phantasms that have hampered 
straight thinking— for instance, "the formula of free will comes to mean in 
substance that men do not follow impulses blindly, but are normally able to act 
in accordance with their reason and morality." "The calculus of happiness could 
not be effected on anything like scientific principles even if we had made up 
our minds as to the unit of measurement." The author emerges into the 
conclusion that 

"all the varieties of moral restraint are originally either the outcome of instincts 
useful to the species, or the result of reflection and experience on the part of 
social groups as to their aims and requirements. Such reflection and experience 
carried a step further by education and custom form a body of rules of conduct 
entirely distinct from the aspirations of individual egoism and providing the 
necessary checks on the latter." 

Such conclusions drive the students into the next stage of relationship between 
law and other disciplines, namely, that between law and social science. It 
gratifies the reviewer to note the opinion that "no analysis of social life based 
on the consciousness of isolated individuals can be sound or productive of 
positive results." It is plain that Vinogradoff is not under the lure of "social 
psychology," in which, too often, 

"social creations, like language and religion, are approached with more valour 
than discretion, and instead of a critical examination of data and of careful 
inferences, we are treated either to sweeping assertions about instincts or to a 
restatement of facts gleaned from occasional linguistic, mythological, or folklore 
studies." 

The author seems to have MacDougall in mind. The fact is, as is tersely but 
completely stated, that "social formations set up standards of their own and 
require for their scientific study peculiar methods in keeping with the subject 
itself." Otherwise there would be no reason for a science of society. I am 
tempted to quote too copiously from this section, which seems to me replete with 
justification of the views of those sociologists who seek to practise scientific 
methods. With a real science of society, as the author sufficiently indicates, 
law should remain upon the closest of terms. To such closeness of association 
we are again referred at the end of a pregnant chapter on the relation between 
law and political theory; "thus," says the author, "we are led again from political 
doctrine to social science as a whole." There is nothing here about the revelations 
of a speculative philosophy of the state, or system of ethics. The relation of 
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state and law to the individual and his sphere of interests, rights, and duties, 
and to the various groups in which human solidarity finds expression, "ought to 
form the backbone of a general science of society, of the sociology discovered by 
Comte and Spencer." 

Part II of the Introduction covers Methods and Schools of Jurisprudence: 
the Rationalists, Nationalists, and Evolutionists ; and those Modern Tendencies 
in Jurisprudence for which there is as yet no collective name. Rationalistic 
jurisprudence helps in analysis, but "does not solve the problems of the origin 
of legal rules and of their relation to the life of society." The Nationalists 
"established once and for all the view of the organic growth of institutions 
and rules"; but their teaching gave way before new methods. "Juridical 
principles . . . are not merely logical categories, but forms for the concentration 
of material rules, and rules change with conditions." (Ihering.) It was the 
Darwinian principles of evolution that let in the light, here as elsewhere; "their 
greatness and fruitfulness depend, of course, on the fact that they focus the 
strivings and intuitions of a whole period of scientific thought." 

"In the long history of civilization the first steps are in many respects the 
most decisive. . . . These cultural origins supply us not only with simpler 
combinations and more clearly defined natural conditions, but they possess the 
inestimable advantage of presenting themselves in a very great number of 
instances and varieties which shade off one into the other and offer welcome 
opportunities for comparative investigation. This is so much the case, that 
comparative jurisprudence has almost become synonymous with a study of 
primitive societies." 

And the work of the anthropological school has been supplemented by the socio- 
logical, under the early apostleship of Comte and the powerful succession of 
Ihering. 

"The principles of law are bound to be social in their essence. Such principles 
are bound to be broad and general, but they cannot be universal and eternal : 
they appealto the nature of man, not in the abstract, but as defined by circum- 
stances." "Evolution in this domain means a constant struggle between two 
conflicting tendencies— the certainty and stability of legal systems and progress 
and adaptation to circumstances in order to achieve social justice." 

The Introduction ends with this sentence: "The essential point is to recognize 
the value of historical types as the foundation of a theory of law." Then 
follows the first exhibit of cases (Tribal Law), completing this volume, but 
to be succeeded shortly by a volume on the Jurisprudence of the Greek city, 
and, later, by other instalments as yet unnamed. The reviewer will not extend 
attention to the section on Tribal Law except to say that it covers, in three parts, 
and with rare learning and power, the Elements of the Family, Aryan Culture, 
and the Clan and the Tribe. The treatment is highly technical in parts and 
covers primitive European mores with especial authority; but all ethnographical 
cases are chosen with scrupulous care from recognized authorities, and are 
typical. 

We have before us a great book and the forerunner of what cannot but be a 
great series. This is what a scholar of ripe wisdom is privileged to do, and 
ought to do, after his years of study and reflection : tell us what it all seems to 
come to; show us on what lines we should push forward. To do this requires 
qualities of mind and spirit that are exceptional— but our author has these. 
Because such qualities are rare, and because less emancipated souls, with all 
their patient industry, cannot rise to perspectives, books of this order are few. 
They are the more welcome. 

To the positions taken by this author certain sections of the profession will 
adjust only with effort. Those who think that law is an annex of logic or 
psychology or philosophy; or that it is a revelation on Tables of stone or bronze; 
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or that it is immutable, and so immune from evolutionary change — such parties 
will have considerable adjustment to make before they can see eye to eye with our 
author. But to those who are familiar with and have come to adhere to the 
Sumnerian conception of the mores and their evolution, there is here only a 
powerful though independent authority (for Vinogradoff does not know Sumner, 
though Sumner knew Vinogradoff well) for the position, in particular with 
respect to the nature of law, which they already occupy. 

A. G. Keller. 
Yale University. 



A Digest of the Law of Partnership. By Sir Frederick Pollock. Eleventh 
Edition. London, Stevens & Sons, Ltd., 1920. pp. xxiv, 267. 

This is the first edition in five years of the standard commentary on the English 
Partnership Act of 189a There are only a few changes from the preceding 
edition, probably because .the war seriously affected the kind of businesses which 
are carried on in the partnership form and served as a check on litigation. The 
most interesting new portions relate to the effect of the war upon partnerships. 
The discussion of this matter under section 34 of the Act has been changed some- 
what, and two important decisions in the House of Lords have been added. It is 
regrettable that the book does not contain a longer discussion of these two cases 
because of their interest in connection with American litigation. Rodriguez v. 
Speyer 1 held that a partnership containing some English members and some 
German members could sue in the English Courts during the war to recover a 
debt. This case gives considerable support to the entity theory, although it can 
be explained otherwise on the ground that the prohibition of suit by an alien 
enemy is not to be rigidly enforced to the injury of citizens. It is significant that 
the New York courts in Rothbarth v. Herzfcla? have suspended the right of 
action of a firm containing some alien enemies although the beneficial interest 
of the suit was in New York banks. It will be interesting to see whether the 
House of Lords view, or the New York view, wins approval in future discussions 
of international law. Another very liberal decision of the House of Lords is 
Stevenson v. Cartonnagen-Industrie? A firm was dissolved by the outbreak of 
the war, inasmuch as some of the partners were Germans. The Court of Appeal 
held that the English partners could take all the assets of the firm and continue the 
business, keeping the profits for themselves. The only claim of the German part- 
ners would be for the value of their share of the business in 1914. The House 
of Lords reversed this decision and held that the German partners could claim a 
share in the profits which were realized during the war from their share of the 
assets, allowance being made for the fact that the only partners who rendered 
personal service were the English. Of course, the Germans' share had to be paid 
to the Alien Property Custodian for disposition after the war. Another decision, 
Rex v. Kupfer* rejects the suggestion of Griswold v. Waddingtow' that a part- 
nership between enemies is only suspended during the war. It is held to come to 
an end. 

A further effect of the war is that while simple interest at 5% was formerly 
charged against the partners who continued business with the firm assets after 
dissolution, the editor observes "the rate might be higher now [1920]" (p. 141, 
notes.) 

The other additions are a reference to the Registration of Business Names Act, 

1 [1919] A. C. 59- 

' (1917) 179 App. Div. 865, 167 N. Y. Supp. 199; (1918) 223 N. Y. 578, 119 
N. E. 1075. 
5 [1918] A. C. 239. 4 [1915] 2 K. B. 321, 338. 

5 (i8i8, N. Y. Sup. Ct) 15 Johns, 57; 16 id. 438. 



